Recent Decisions of the Comptroller General 


Retired Serviceman’s Family Protection Plan 


Captain William E. Neely, JAGC, USN 


Effective Instructions —Whose Responsibility? 
Lieutenant Robert F. Baldwin, Jr., JAGC, USNR-R 


Application of the Federal Medical Care Recovery Act 
to Workmen's Compensation Cases 
Lieutenant Edward Perry Johnson, JAGC, USNR 


Congress, the Courts and the Unready Reservist 
Lieutenant Thomas Y. Allman, JAGC, USNR-R 


NAVEXOS P-523 


THE OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY 
WASHINGTON - D.C. 20370 
VOL. XXill, NO. 4 FEBRUARY—MARCH-APRIL 1969 








The JAG JOURNAL is published by the Office of the 
Judge Advocate General of the Navy as an informal 
forum for legal matters of current interest to the naval 
service. The objective of the JAG JOURNAL is to 
acquaint naval personnel with matters related to the 
law and to bring to notice recent developments in this 
field. 

The JAG JOURNAL publishes material which it con- 
siders will assist in achieving this objective, but views 
expressed in the various articles must be considered as 
the views of the individual authors, not necessarily bear- 
ing the endorsement or approval of the Department of 
the Navy, or the Judge Advocate General, or any other 
Agency or Department of Government. 

Invitations to submit articles are extended to all per- 
sons, whether lawyers or laymen. Articles submitted 
should adopt an objective rather than an argumentative 
approach and should be written in a manner readily 
understandable by the lay reader. The JOURNAL will 
return unpublished manuscripts if so requested, but re- 
sponsibility for safe return cannot be assumed. No 


compensation can be paid for articles accepted and 
published. 

Issuance of this periodical approved in accordance 
with Department of the Navy Publications and Printing 
Regulations, NAVEXOS P-35. 





REAR ADMIRAL JOSEPH B. McDevitt, JAGC, USN 
Judge Advocate General of the Navy 





REAR ADMIRAL DONALD D. CHAPMAN, JAGC, USN 
Deputy Judge Advocate General of the Navy 





LIEUTENANT COMMANDER R. L. SLATER, JAGC, USN 
Editor 





For sale by the Superintendent of Documents 
U.S. Government Printing Office, Washington, D.C. 20402 
Price 25 cents (single copy). Subscription price $1.25 per year 
60 cents additional for foreign mailing. 





RECENT DECISIONS OF THE COMPTROLLER GENERAL 


PREPARED BY THE FINANCE BRANCH, OFFICE OF THE JUDGE ADVOCATE GENERAL 
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@ The Assistant Secretary of the Navy (Financial 
Management) requested a decision by the Comptroller 
General whether payment of mileage allowance, basic pay 
and applicable allowances for unused leave, and reenlist- 
ment bonus may be made to enlisted members of the 
Regular Navy or Regular Marine Corps who are ap- 
pointed temporary officers under 10 U.S.C. 5596. The 
Assistant Secretary of the Navy referred to Comptroller 
General Decision B-160311 of January 17, 1967, which 
was handed down in regard to a Marine Corps member 
with permanent enlisted status whose extension of en- 
listment became effective on the same day that he entered 
on active duty as an officer under a temporary appoint- 
ment accepted under 10 U.S.C. 5596. In this prior deci- 
sion, it was held that the member involved was entitled 
to payment of all appropriate benefits, inasmuch as he 
could be regarded under such a circumstance as hav- 
ing validly extended his enlistment. Such a finding was 
apparently based on the fact that his extension date 
coincided with the day he entered on active duty as a 
temporary officer. It was reasoned that since this service- 
member had to have an enlisted status of an appropriate 
pay grade in order to meet the statutory requirements 
for appointment as a temporary officer, his appointment 
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as an officer should not affect the validity of the exten- 
sion of his enlistment. 

In the instant case, however, it was held that reenlist- 
ment benefits do not accrue incident to an extension of 
an unexpired enlistment which becomes effective after the 
date of entry on active duty as an officer. It was further 
held that enlisted members of the Navy or Marine Corps 
are not entitled to an enlistment allowance and travel 
allowances incident to reenlistment or extensions of en- 
listments entered into while temporarily serving as of- 
ficers, regardless of the fact that such members may be 
in receipt of the higher pay and allowances of their en- 
listed grade saved to them by 10 U.S.C. 5596(f) while 
serving as officers. It was further emphasized that 
benefits accruing upon reenlistment, including an exten- 
sion of enlistment, are, in fact, authorized for an exten- 
sion of the member’s term of active duty as an enlisted 
member, not for serving on active duty as an officer. 
Accordingly, a member, who has not completed his en- 
listment, or an extension thereof, at the time of being 
placed on active duty as an officer, does not subsequently 
become eligible as a temporary officer for reenlistment 
benefits. (Comp. Gen. Decision B-160311 of October 1, 
1968.) 


(Continued on page 112) 


RETIRED SERVICEMAN’S 
FAMILY PROTECTION PLAN 


—RECENT LIBERALIZING LEGISLATION— 


CAPTAIN WILLIAM E. NEELY, JAGC, USN* 


Under the Retired Serviceman’s Family Protection Plan (RSFPP) 
each prospective retiree is afforded an opportunity, through timely 
action, to commit a portion of his future retired pay to providing an 
annuity for his survivors. In the past, only a small percentage of those 
eligible elected to participate. Recently legislation was enacted to make 
the Plan more attractive. The following article discusses, in nontech- 
nical terms, the background of the Plan, the principal features of the 
recent legislation, and possible future developments. 


BACKGROUND 


ISTORICALLY, MILITARY RETIRED 
pay has been payable only to the retiree 
during his lifetime, whether that might be pro- 
longed or brief. Upon his death it ceased. There 
was no carryover to his family. All too often the 
member died soon after retirement leaving a 
widow and minor children in relatively destitute 
circumstances. 

In such instances, prior to November 1953, 
the widow and children often were not entitled 
to any government financed benefit payments un- 
less the retired member’s death was the result 
of a service incurred disability or the surviving 





*Captain Neely is currently serving as Head, Finance Branch, Admin- 

istrative Law Division, Office of the Judge Advocate General. He 
holds the B.A. and LL.B. Degrees from West Virginia University 
and is a graduate of the Army Judge Advocate General’s School 
(Advanced Course). He is a member of the West Virginia, District 
of Columbia, and American Samoa Bars and has been admitted to 
practice before the U.S. Court of Military Appeals and the U.S. 
Supreme Court. 
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family were virtually paupers. In recognition of 
the need for an orderly system to permit retired 
military personnel to provide some measure of 
financial security from their retired pay for 
their surviving dependents, Congress, in 1953, 
enacted the “Contingency Option Act” (re- 
named the “Retired Serviceman’s Family Pro- 
tection Plan” in 1961). That Act permits a 
member to elect to receive reduced retired pay 
in order that a designated portion of it may con- 
tinue to be paid after his death to his otherwise 
eligible surviving widow or children, or both. 
(Senate Report No. 1480, 90th Congress, 2nd 
Session, at 6-9.) 

From the beginning, as now, the Plan has 
been based on the concept that it must be self- 
supporting—that total annuity payments to 
beneficiaries must not exceed total amounts 
withheld from the retired pay of all participants. 
The only cost to the government is the expense 
of administering the Plan. A board of actuaries 
is responsible for constantly reviewing the op- 
eration of the Plan to determine what deductions 
in retired pay must be made to keep the Plan 
actuarily sound. 
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Under the original (1953) Act, an election to 
participate in the program was effective only if 
made before the member in question had com- 
pleted 18 years of service. Revocation or modifi- 
cation of such an election was possible only if 
made at least 5 years before retirement. At an 
added cost it was also possible for the member 
to elect the “restorative option” (Option 4), so 
that deductions from his retired pay would cease 
after the date on which he no longer had a living 
_ eligible beneficiary. Unless Option 4 was elected 
the retired member ceasing to have an eligible 
beneficiary might have to suffer reduction from 
his retired pay for the remainder of his life. 

The Act of October 4, 1961 (Public Law 87- 
381) modified the Plan to allow a member to 
elect, even after 18 years of service, to partici- 
pate, or to modify or revoke a prior election, 
provided at least 3 years intervened between 
such late election, or modification, or revocation 
and the date of the member’s retirement. 

Even with liberalization of the Plan in 1961, 
participation has remained at a low level. Of 
all members retiring in 1967, approximately 16 
percent chose to participate. Enrollment in years 
before 1967 did not exceed that percentage. The 
principal arguments advanced against the Plan 
have been directed toward its inflexibility and 
against its cost to the retired member. As long 
as the assumption is maintained that the Plan 
must be entirely self-supporting, only limited 
action is possible, across the board, to make it 
less expensive. Congress, in Public Law 90-485, 
approved August 13, 1968, 82 Stat. 751, amend- 
ing 10 U.S.C. 1431-1446, addressed itself to 
making the Plan more flexible. Some of the 
principal features of the recent legislation will 
be discussed below. 


PROVISIONS OF THE NEW LAW 
1. ELECTION PROVISIONS. 


The 1968 amendment provides that a member 
may make an immediately effective election to 
participate in the Plan, if he takes that action 
before he has completed 19 years of service for 
which he is entitled to credit for basic pay pur- 
poses. If a member has made an effective elec- 
tion to participate and then, later, before he 
completes 19 years of service, wishes to revoke 
that election or to change it, either up or down, 
he may do so effective immediately. If he waits 
until he has completed more than 19 years of 
service without making an election, and then de- 
cides that he wants to participate, he must serve 
for at least 2 years before retirement in order 
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for his election to participate to become effec- 
tive. Likewise, a member who completes more 
than 19 years of service, and who then decides 
that he wishes to change or revoke his election, 
must serve for at least 2 years before such 
change or revocation can become effective. Prior 
to the 1968 amendment, 18 years and 3 years 
were the pivotal periods of time, vice the cur- 
rent 19 and 2. It is believed that these changes 
will provide more freedom to the active duty 
member in deciding whether to participate and, 
if so, in what form and to what extent. 

With respect, however, to elections, revoca- 
tions and changes which had been filed before 
August 13, 1968, but which had not become effec- 
tive by that date, the member may make a timely 
request that the old law continue to apply. For 
example, let us take a member who had com- 
pleted more than 18 years of service on May 1, 
1967 and had filed an election to participate in 
the Plan. At that time his election could not be- 
come effective until he had completed 3 addi- 
tional years of active duty, that is, to May 1, 
1970. In the meantime the member had decided 
he did not want to participate and, accordingly, 
planned to retire on April 1, 1970, and thus to 
avoid participation. The new law preserves his 
right under the old law by providing that such 
a member may request, before September 1, 
1969, that his pending election to participate 
shall be governed by the 3-year rule and shall not 
become effective, in the example case, unless he 
is still on active duty on May 1, 1970. 

The Comptroller General has held that the 
above savings clause applies only to elections, 
changes, or revocations made by a member be- 
fore August 13, 1968, the date on which Public 
Law 90-485 was enacted. The 2-year rule applies 
to all elections, changes in elections, and revoca- 
tion of elections made after that date. (Comp. 
Gen. B-165543 of November 21, 1968.) 


2. GREATER FLEXIBILITY FOR RETIRED MEMBER. 


Prior to the 1968 amendment a retired mem- 
ber could not withdraw from participation in the 
Plan and could not reduce the degree of his par- 
ticipation, except upon a showing of severe 
financial hardship. Under the now effective law, 
a member retired after August 13, 1968, may 
either withdraw from participation or reduce 
his participation to a less expensive type of cov- 
erage. The withdrawal or reduction will not be- 
come effective until the first day of the seventh 
month following the filing of the retired mem- 
ber’s application. In the interim, the retired 
member must pay the full cost of his effective 
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election to participate. No refund is allowed for 
amounts paid in during the 6-month waiting pe- 
riod, but the retired member retains the benefit 
of the full effective coverage during the period. 
There is no provision in the law for increasing 
coverage by such an application, and, except as 
noted below, the retired member may not change 
his choice of options. For example, assuming 
that the member has made an effective election 
of Option 3, to provide an annuity for a spouse 
and after a death of the spouse for surviving 
eligible children, as a retired member he cannot 
request coverage under Option 2 only, to provide 
an annuity only for his children. 

The Comptroller General has held that the 
Secretary of a Military Department or his des- 
ignee has no discretion whether to accept or 
reject a retired member’s proper and timely ap- 
plication to withdraw or reduce coverage. The 
official having responsibility for acting upon 
such an application should do so within a rea- 
sonable time after receiving an application. The 
retired member after submitting such an appli- 
cation to withdraw or reduce participation may 
not thereafter cancel his application. This latter 
restriction applies even though the cognizant of- 
ficial may not have acted upon the application. 
(Comp. Gen. B-165543 of November 21, 1968.) 
Navy retired members should send applications 
to the Navy Finance Center, Cleveland, and Ma- 
rine Corps members to the Marine Corps Fi- 
nance Center, Kansas City. 

It should be noted that even under the new 
law a retired member may not increase the de- 
gree of his participation in the Plan. He can 
only reduce or withdraw. Once he has applied 
to reduce or withdraw he cannot cancel or 
modify that application. Apparently, however, 
he may effect more than one reduction or even a 
series of separate reductions, so long as the 
designated annuity does not fall below 1214 per- 
cent of his retired pay or $25.00 per month. 


3. DEATHBED RETIREMENTS. 


The Senate Committee on Armed Services, in 
considering the recent amendment to the Plan 
(Public Law 90-485), commented as follows 
upon the then legally permissible practice of 
accelerating physical disability retirements in 
death-imminent cases to permit the member’s 
survivors to receive annuities under the Plan: 


The bill, by eliminating benefits under the plan in 
the case of so-called deathbed retirements, will remove 
one of the principal problems identified by the Board 
of Actuaries. Under existing law a member serving 
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on active duty who had elected participation in the 
RSFPP and who, for example, suffers severe injuries 
which will inevitably result in death in a matter 
of days, may be expeditiously retired in order to pro- 
vide an annuity under the plan for his widow or 
children. Although the number of so-called deathbed 
retirements are relatively few in number, they gener- 
ate a heavy financial burden which, if not corrected, 
could have a severe adverse impact on the actuarial 
soundness of the plan. The bill, as reported by the 
committee, will exclude from the plan any individual 
who is retired with a 100-percent disability rating, and 
who dies within 30 days after retirement from the dis- 
ability for which he was retired. This exclusion will 
not apply to an individual who was retired for a 
disability directly resulting from an injury or disease 
incurred in armed conflict. In any case in which pay- 
ment under the RSFPP is barred by virtue of this 
provision, the widow or children will be eligible for 
dependency and indemnity compensation payable 
under laws administered by the Veterans’ Administra- 
tion. 


It is noted that the above restriction does not 
apply if the member is retired with a disability 
rated at less than 100 percent. It applies, in any 
event, only to members who retire having elec- 
tions or changes made after August 13, 1968. 

The recent legislation also provides, in effect, 
that survivors may not receive concurrently an 
annuity under the Plan and dependency and 
indemnity (D and I) compensation paid by the 
Veterans’ Administration on account of service- 
connected death, unless the member at the time 
of his retirement had completed more than 19 
years of service for pay purposes. Prior to the 
amendment, 18 years of service was the turning 
point. 

Survivors who are barred by either of the 
foregoing provisions from receiving an annuity 
under the Plan will receive D and I compensation 
paid by the Veterans’ Administration. If the 
survivors for any reason are ineligible to receive 
D and I compensation, they will revert to cover- 
age under the Plan. 


4. INCREASED MAXIMUM AGE OF PROTECTION FOR 
CHILD IN SCHOOL. 


The recent legislation, in keeping with the 
increased emphasis on higher education, raised 
from 18 to 23 years the maximum age for receipt 
of child’s benefits by child beneficiaries who are 
in full-time attendance at recognized schools. 
The amendment applies only in the cases of 
members retiring on or after November 1, 1968. 
Under the former law, a child over 18 (other 
than one incapable of supporting himself 
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because of mental defect or physical inca- 
pacity existing before his eighteenth birthday) 
was ineligible for benefits under the Plan. It is 
believed that the increase in the maximum age 
to 23 will improve the attractiveness of the 
Plan by enabling a member to make provision, 
in the event of his death, for financial assistance 
to his children until they have completed college. 


5. OTHER BENEFICIAL PROVISIONS. 


Under the new law, as to members retired on 
or after August 13, 1968, withholding of retired 
pay ceases at such time as the retired member 
no longer has an eligible beneficiary. In other 
words, the former Option 4 is a built-in part of 
the Plan for those retiring after the date of en- 
actment of Public Law 90-485. As heretofore 
noted, before August 13, 1968, a member affirm- 
atively had to elect and pay the higher costs in 
order to obtain Option 4, the so-called restora- 
tive option. Under the former law, a retired 
member without eligible beneficiaries and with- 
out Option 4 might be required to support a 
futile cause for the rest of his life. 

A member who retired before August 13, 1968, 
and who wishes to add the equivalent of Op- 
tion 4 to his plan, must purchase the privilege. 
This is done by paying the extra cost, with in- 
terest, of having Option 4 from the date of re- 
tirement to the date he applies for the added 
protection. Terms for payment are possible. This 
action must be taken prior to October 1, 1969. 
After purchasing the protection of Option 4, the 
member retired before August 13, 1968 (like the 
member retiring after that date) may elect to 
withdraw or to reduce his participation, subject 
to the 6-month waiting period. A member re- 
tired before August 13, 1968, with Option 4 in 
effect, may reduce participation or withdraw by 
giving the prescribed 6-month notice. 

Under the new law, a member who on the date 
of his retirement had in effect Option 3 (for 
surviving spouse and after death of spouse to 
eligible children), and has no children under 18 
years of age and no child above that age who is 
incapable of self-support, may change the cov- 
erage to Option 1 (for spouse only), with some 
reduction of costs. There was no similar pro- 
vision in the former law. 

A member may, before the first day for which 
retired pay is granted, change or revoke his elec- 
tion (but not increase it) to reflect a change in 
his marital or dependency status that is caused 
by death, divorce, annulment, remarriage, or 
acquisition of a child, provided such change or 
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revocation is made within 2 years after such 
change in marital or dependency status. This 
provision is entirely new. 

With respect to Inactive Reservists who be- 
came or will become entitled to retired pay after 
August 18, 1968, under Public Law 810, 80th 
Congress (20 years of federal service and attain- 
ing age 60), the new law provides that if all 
other eligibility requirements for Reserve re- 
tired pay are met, the date of eligibility for re- 
tired pay is the sixtieth birthday instead of the 
first day of the following month. Thus, the date 
of eligibility for retired pay and coverage under 
the Plan coincide. 

Under the former law, a member might elect 
to give up a part of his retired pay to provide 
an annuity from his reduced retired pay. He 
might provide for survivors to receive an an- 
nuity, per month, amounting to 50 percent, 25 
percent, or 1214 percent of his reduced retired 
pay. Under the new law, costs will be based on 
the selection of an annuity amount in dollars, 
rather than a percentage of reduced retired pay. 
For example, a member might decide that he 
wanted to provide $160.00 per month as an an- 
nuity to his survivors—or $170.00 or $180.00. 
He makes his selection and looks at the new 
tables to determine the costs. The dollar amount 
he selects remains fixed, whereas when a mem- 
ber elected an annuity based on the former per- 
centage formula he could not be sure as to the 
exact amount to be paid, since promotion, 
changes in pay rates and other service factors 
occurring before retirement might affect the 
calculation. The maximum annuity which the 
member may elect may not exceed 50 percent of 
his unreduced retired pay. The minimum 
monthly payment may not be less than 1214 
percent of his unreduced retired pay and in no 
event less than $25.00 per month. 

The Comptroller recently considered the case 
of members who, before November 1, 1968 (the 
effective date of the section of the law providing 
for selection of annuity amounts in dollars), 
elected percentages under the provision of the 
old law and who retire on or after Novem- 
ber 1, 1968. The Comptroller held that such mem- 
bers will be deemed to have elected an annuity 
equal to 50, 25, or 1214 percent of their total 
(rather than reduced) retired pay. He observed 
that such a computation would result in a greater 
cost to the member upon retirement than the 
costs would have been under the old law and 
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EFFECTIVE INSTRUCTIONS— 


WHOSE RESPONSIBILITY? 


LIEUTENANT ROBERT F. BALDWIN, JR., JAGC, USNR-R* 


Appropriate instructions to the court are mandatory in every spe- 
cial and general court-martial. It is the sole responsibility of the presi- 
dent of a special court and the law officer of a general court to insure 
that legally sufficient instructions are given. Instructions which meet 
minimum requirements of legal sufficiency are not, however, always 
adequate for the purposes of counsel. Finely tailored instructions can 
be a very effective tool of advocacy. Lieutenant Baldwin therefore 
contends that it is incumbent upon every trial and defense counsel 
not to be satisfied with merely “legally sufficient” instructions; each 
must prepare and offer instructions which clearly and precisely cover 
his theory of the case. Some techniques for preparing such instructions 


are suggested in the article. 


A VALUABLE TOOL at the disposal of the 
trial lawyer is the instruction. The value 
of this tool cannot be overstated, inasmuch as 
the judge may adopt the words of counsel in 
instructing the jury on the law applicable to the 
theories advanced by the parties to the trial. 
American Jurisprudence contains the following 
statement concerning instructions: 
The purpose of an instruction is to furnish guidance 
to the jury in their deliberations, and to aid them in 
arriving at a proper verdict, so far as it is competent 
for the court to assist them. The chief object contem- 
plated in the charge of the judge is to explain the law 





*Prior to his release from active duty in September 1968, Lieutenant 
Baldwin was assigned as Appellate Defense Counsel, Navy Appellate 
Review Activity, Office of the Judge Advocate General. He is a 
graduate of Syracuse University, having received his Bachelor of 
Science in Business Administration Degree in 1962 and his Bachelor 
of Laws Degree in 1964. He is admitted to practice before the U.S. 
Supreme Court, the U.S. Court of Military Appeals, the Court of 
Appeals of New York, and the U.S. Tax Court. 


of the case, to point out the essentials to be proved on 
the one side or the other, and to bring into view the 
relations of the particular evidence adduced to the 
particular issues involved. One of the most important 
duties of the court is to expound the law to the jury, 
and in his instructions he should inform the jury as 
to the law of the case applicable to the facts in such 
a manner that they may not be misled.’ 


The foregoing, while not revealing anything not 
generally known by all judge advocates, is 
worthwhile food for thought. A trial is an ad- 
versary situation, and each side is represented 
by a counsel. The presiding officer, whether he 
be a law officer? or a president, is neutral by 
necessity. We are faced with the proposition 
that the respective theories of both parties 
are eventually funneled through the presiding 





1. 53 Am. Jur., Trial, sec. 509 (1945). 

2. The term “law officer” will be superseded by the term “military 
judge” on 1 August 1969, the effective date of the Military Justice 
Act of 1968, Pub. Law 90-632, 82 Stat. 1335. 
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officer to the jury by means of instructions. The 
jury then resolves the factual questions involved 
and arrives at its verdict. It would seem most 
important to the counsel for the respective par- 
ties, therefore, that the instructions be precise, 
informative, and adequately tailored to the facts 
and the issues as they see them. Knowing in 
advance what the instructions will be, the trial 
lawyer is then in an advantageous position of 
being able to say to the jury, “As the judge will 
instruct you . . .,” thus tying his theory and the 
forthcoming instructions in a neat package. 

We who practice in the military trial system 
are aware of two factors concerning instructions 
which have good and bad points. First, the U.S. 
Court of Military Appeals has decreed that it is 
the responsibility of the presiding officer to ade- 
quately instruct the trial court. Recent decisions 
in the areas of matters in mitigation * and the 
basis for the imposition of a bad conduct dis- 
charge * have reaffirmed the sua sponte respon- 
sibility of the president or law officer with re- 
gard to instructions on the sentence. The re- 
sponsibility is also present in the findings stage 
of the trial, as reaffirmed by United States v. 
Sitren,® wherein the Court stated most emphati- 
cally. 

The basic responsibility for proper instructions rests 

upon the law officer, or, as in this case, the president 


of a special court-martial ... and “the court is insuf- 
ficiently informed as to the ‘law of the case’ ” without 
legal explanation of... [affirmative] defenses, 


where properly raised.° 


It did not bother the author, Judge Kilday, that 
defense counsel had not requested any instruc- 
tions relating to the affirmative defense. In rul- 
ing on the question of waiver, he noted: 


Concededly, defense counsel did not ask for additional 
instructions or object to those given. However, as we 
said in United States v. Ebard, 12 USCMA 715, 31 
CMR 3801, where it is clear from the evidence presented 
and the relative positions of the parties to the trial 
that a clear miscarriage of justice would result were 
we to enforce the doctrine of waiver, we are reluctant 
to charge the accused with the responsibility of his 
counsel’s failure to seek appropriate guidance for 
the court members.’ 


In a case following the Sitren decision, the 





3. See, e.g., United States v. Wheeler, 17 USCMA 274, 38 CMR 72 
(1967). 

4. See, e.g., United States v. Ferree, 16 USCMA 506, 37 CMR 126 

(1967); United States v. Yocom, 17 USCMA 270, 38 CMR 68 

(1967). 

16 USCMA 321, 36 CMR 477 (1966). 

- Id, at 322, 36 CMR at 478. 

7. Id. 


au 
. 
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Court again made the requirement clear in the 
following terms: 


We reiterate our adherence to these precedents and 
reaffirm the necessity for the law officer to furnish to 
the members of the court explicit legal guidance on 
the theories of the respective parties as to the guilt 
or innocence of the accused, for which there is any 
basis in the evidence presented. United States v. 
Sitren, supra. To the court members alone is confided 
the duty of sifting the proof in order to find the facts. 
This they cannot do either accurately or well unless 
their minds are illumined by a clear exposition of the 
governing legal principles.® 


Accordingly, it has become easier for the appellate 
counsel to claim error regarding instructions 
given or omitted at the trial level. It must be 
noted that the foregoing rules differ substantially 
from those encountered in civilian courts, where 
the doctrine of waiver is often as absolute and 
sure as death and taxes. The ill in the rules stated 
above is that counsel at the trial level can be- 
come lazy without apparent cause for worry. Such 
decisions, though they be well-founded logically 
and pragmatically, open the door for counsel to 
let the presiding officer carry the entire burden 
of effective instructions. It is submitted that this 
is largely what has happened. 

The other factor which must be mentioned is 
the trial or instructional guidebook. These are in 
the hands of each judge advocate in the field, and 
well they should be, for they provide a good basis 
and skeletal framework for properly drafted in- 
structions. These instructions are for the most 
part legally sufficient of themselves to withstand 
attack on appeal, but herein lies the danger. The 
admonitions written into the different guidebooks 
are frequently overlooked by counsel at trial. It 
is not unusual to see a record where the defense 
counsel has merely requested, for example, ‘‘the 
self-defense instruction.” 

The Army instructional guidebook contains 
the following caution: 


Because of the complex legal problems that may be 
involved in a particular case in which self-defense or 
defense of another is in issue, the law officer should 
use the following form instructions as a guide only. 
He should draft his instruction in this regard care- 
fully, having due regard for the particular facts of the 
case before him.” 


The latest Air Force guidebook ** states much 
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the same warning, and even suggests that the 
law officer familiarize himself with the Article 
382 investigation so that he can be somewhat 
aware of the potential legal issues likely to arise 
at trial and become prepared to instruct thereon. 
The Navy guide contains the following warning: 


At the outset it is emphasized that the instructions 
contained herein are to be used only as a guide in 
drafting an instruction on the elements of each offense 
charged. Since the instructional guide has been pre- 
pared without benefit of the actual factual situation 
present in a specific case, the president of the court 
will have to tailor the instruction found in this guide 
to fit the allegations contained in the specifications 
and the evidence received in support thereof.” 


The fact that these guidebooks are aimed di- 
rectly at presiding officers fosters the miscon- 
ception that the presiding officer has the sole 
responsibility for instructing the court prop- 
erly, that is, not only sufficiently by legal stand- 
ards but adequately from a partisan’s point of 
view. There is a great deal of difference between 
an instruction which is legally sufficient and one 
which is adequate from a partisan viewpoint. 
It has been noted in the foregoing discussion 
that those attempting to adequately instruct a 
court should be familiar with the facts. Presid- 
ing officers are urged in instructional guidebooks 
to acquaint themselves with the expected evi- 
dence so that they can prepare their instructions 
in advance. One fact to be remembered is that 
the president becomes familiar with the case on 
the day of the hearing and the law officer be- 
comes somewhat familiar with the case only 
after notice has been given that it has been re- 
ferred to trial. Counsel for each side, particu- 
larly in a general court-martial, are already 
armed with the facts and the applicable law by 
this time. If there is anyone who knows inti- 
mately the factual situation surrounding a given 
case, it must be a counsel involved in the trial 
thereof. 

As the Court of Military Appeals recently 
said: 


Defense Counsel is an advocate for the accused, not 
an amicus to the court.” 


Likewise, the trial counsel is an advocate for 
the government. Obviously, these counsel are 
the ones who should be well prepared to offer 
“tailored” instructions for consideration by the 


presiding officer. In United States v. Smith, 
Judge Kilday, speaking on this issue for a 
unanimous court, explained: 


Lest there be room for any uncertainty in the mind of 
anyone, therefore, we deem it appropriate to elaborate 
on the sense in which this Court has used the terms 
“tailored”, and “tailoring.” What is contemplated is 
the affirmative submission of the respective theories, 
both of the Government and of the accused on trial, 
to the triers of fact, with lucid guideposts, to the end 
that they may knowledgeably apply the law to the facts 
as they find them.” 


Later, after quoting the caveat in the Army 
instructional guide previously set forth, Judge 
Kilday noted: 


The preparation of all instructions, we appreciate, 
involves much thought, study, and painstaking effort. 
Instructions on self-defense are particularly difficult 
and must be drafted with particular reference to the 
facts developed in the case on trial.” 


It must be said at this point that while Judge 
Kilday was cautioning presiding officers, the 
painstaking effort in a case should likewise be 
expended by counsel. This is particularly so for 
the defense counsel, inasmuch as it is his client, 
the accused, who has the greatest interest in the 
outcome of the trial. 

Three recent cases decided by the Court of 
Military Appeals have cast judicial light on the 
necessity for counsel, particularly defense coun- 
sel, to take an active role in seeing that the court 
is instructed properly and in uncovering what 
they will be given as instructional guidelines. In 
United States v. Neal,’ the Court held that it 
was error for a law officer to refuse to allow de- 
fense counsel an out-of-court hearing prior to 
final arguments to determine the instructions to 
be given. The ideal situation, of course, is where 
counsel drafts instructions tailored to the appli- 
cable law and the adduced evidence, has them ac- 
cepted for presentation, and then refers to those 
instructions in his argument. In Neal, the exact 
reverse happened, and with obviously disastrous 
results for the accused. The defense counsel made 
a suggestion that the law officer hold a hearing 
on a proposed defense instruction regarding the 
issue of whether the government had proven be- 
yond a reasonable doubt that a certain search 
was pursuant to a lawful arrest. The law officer 
looked the instruction over during arguments. 
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The defense argument was based almost entirely 
on this narrow issue. When the law officer subse- 
quently refused to give the proffered instruction, 
the defense counsel was left with nothing and the 
accused was left, inter alia, with a dishonorable 
discharge and confinement at hard labor for five 
years. In reversing, the Court held that the re- 
fusal to follow the suggestion for an out-of-court 
hearing prejudicially deprived the defense of its 
right to a proper summation of their case. 
The Court noted that the framers of the Manual 
for Courts-Martial, 1951, did not specifically pro- 
vide for an out-of-court hearing. The procedure 
they contemplated was that the law officer would 
instruct on the basic elements and the voting 
procedures; however, he could permit proposed 
instructions and allow counsel to have argument 
on their propriety. Accordingly, it was held, it 
must also have been contemplated that these 
arguments would be made in a closed hearing in 
advance of oral arguments.** 

Had this “ideal” procedure been followed in 
the two cases now to be discussed, the possible 
added effectiveness to the defense presentation 
would have indeed been great, although the true 
extent thereof must be left for the readers’ 
contemplation. 

In United States v. Pruitt, the Court of Mili- 
tary Appeals made it eminently clear that al- 
though the primary responsibility for legally 
sufficient instructions was on the shoulders of 
the presiding officer, the responsibility for in- 
structions considered adequate and suitable for 
the presentation of the defense case rests with 
counsel for the accused. Involved in that case was 
an accused who was charged with bigamy and 
whose entire defense rested on the assumption, 
albeit mistaken, that the prior existing marriage 
had been legally terminated. On appeal, the 
standard instructions ”° as found in the guides on 
mistake of fact relating to bigamy prosecutions 
were attacked as insufficient. The court, it was 
contended, should properly have been given cer- 
tain “rational factors” which they should use as 
guidelines in determining the honesty and rea- 
sonableness of the accused’s mistake of fact. Such 
factors would properly include age, experience, 
education, background, etc. The Court held, 
however, that the instructions as given were 
legally sufficient, and that: 
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In these circumstances, if the accused desired men- 
tion of the specifics of the evidence relating to the 
honesty of his belief, he should have requested it.” 


Appellant in that case also contended that the 
portion of the instruction relating to a “diligent 
inquiry” placed an impediment before the court- 
martial in that there would have to be a finding 
of such an inquiry before the issue of reasonable- 
ness could be reached. Such a factor, it was 
argued, should be but one of many of the “ra- 
tional factors” to be considered, and was im- 
properly singled out for the court’s considera- 
tion. The Court resolved this issue as they did 
the other, and after holding that failure to make 
such an inquiry would not be automatic proof 
of guilt, commented on the “diligent inquiry” 
instruction by saying: 

The idea is expressed a little tersely, but the meaning 

is clear. If the accused desired further elaboration, he 

should have requested it.” 


In United States v. Gaines,?* the issue was 
whether a court should be specifically informed 
in a prosecution involving desertion with intent 
to shirk important service that they must first 
find that the service was indeed important. The 
Court held in this case that the instructions as a 
whole were legally sufficient, and added: 

We are convinced, therefore, that while the instruc- 

tions could have been framed more artfully, they were 

sufficient to require the court members to find all the 
facts essential to conviction. 


In short, if the accused wanted the crux of the 
defense theory specifically pointed out to the 
court, he should have requested instructions to 
that end. 

These two cases seem to point out the differ- 
ence between minimal sufficiency and complete 
adequacy that can sometimes be as great as the 
difference between guilt and innocence. Here 
are cases where counsel, as is the current prac- 
tice, allowed the presiding officer to instruct 
verbatim from the aforementioned guidebooks 
without offering instructions touching the es- 
sence of the defense theory. Who knows but what 
with a little of the “painstaking effort’ dis- 
cussed by Judge Kilday, both of these accused 
might have been acquitted! It has been said that 
an unprepared counsel is like no counsel at all. It 
is strongly submitted for consideration that a 
defense counsel who enters the courtroom with- 
out having given serious thought to the type 
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and content of required instructions is unpre- 
pared, and the accused inevitably suffers the 
consequences. 

If lack of adequate preparation is the cause 
of these problems, what can be suggested for 
the counsel to remedy the situation? The prob- 
lem is normally not difficult to resolve. A defense 
counsel first sees the charge sheets and the ac- 
cused’s service record. Later, he talks with the 
accused and the expected witnesses for the gov- 
ernment and defense. By this time, it must be 
obvious what issues will be present at trial. The 
questions of affirmative defenses, reliability and 
credibility of witnesses, involuntary confes- 
sions, and other particular theories will have 
been asked and answered in the mind of counsel 
long before the date of trial. When a general 
court-martial is involved, the defense counsel 
may have had the added advantage of having had 
an opportunity to cross-examine the expected 
government witnesses. The trial counsel is in 
the same position insofar as knowing the ex- 
pected issues. 

Counsel then turn to the books. Research on 
the applicable law firms up the theory on the 
case. Next comes the important step. Resort to 
the guidelines should then be had, keeping in 
mind, of course, that these are merely guides. 
Counsel is then in a position to sit down with 
paper and pencil and draft meaningful instruc- 
tions based on those skeletal models found in the 
guidebooks. There will be times when part of 
these instructions will be inapplicable. At other 
times, resort to particular holdings of particu- 
lar cases will be necessary. Once the instruction 
is prepared, then counsel can feel ready to go to 
trial. Naturally, although defense counsel are 
optimistic by nature, a properly drafted 
Wheeler > or Ferree ** instruction should be 
prepared in advance of trial in case the accused 
is found guilty. 

The following hints,?’ while not all-inclusive, 
may at least assist the drafter. 

1. Proposed instructions should be in writ- 
ing. A written instruction which is refused can 
and must be attached as an appellate exhibit. 
Also, it is probably much easier for a presiding 
officer to justify the refusal of an oral request 
for an instruction based on a novel theory than 
it is one which is comprehensive and in writing, 
the latter denoting some effort and confidence 
on the part of the counsel concerned. 
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2. Instructions should be limited. An overly 
extended or overly complicated instruction is 
like a joke that is a trifle too long. By the time 
the teller gets to the end, the listeners forget 
the beginning. Proposed instructions should be 
as concise as possible under the circumstances, 
and should not be repetitive. Counsel’s proposed 
instructions should be offered as a substitute for 
any sample instruction that the presiding officer 
may be planning to give, if possible. Repetition 
of points is confusing and serves no purpose, 
particularly when the idea can be expressed in 
one tailored, comprehensive instruction. 

3. Instructions should be as objective as pos- 
sible. While it has been noted previously that 
a proposed instruction allows counsel to speak 
through the presiding officer, this does not mean 
that the instructions should not be objective. A 
law officer would be correct in refusing an instruc- 
tion which obviously misstated the facts or dis- 
torted positions. Instructions are to guide the 
court, not to lead them by their noses. 

4. Instructions should be phrased in under- 
standable language. They should not only be as 
concise as possible, but should also be as simple as 
possible in language, or as Chief Judge Murrah 
has said, in “the common speech of man.” 28 

5. Accurate citations should support sug- 
gested instructions. This is particularly so when 
an instruction is based in part on the holding of a 
particular case or upon common but rarely used 
inferences.”° For example, in a case where an ac- 
cused was interrogated by two agents, only one 
of whom was made available for trial, and where 
the prosecution later might state that they would 
not call the other, a proposed instruction to 
the effect that there is an inference that that wit- 
ness would have testified so as to hurt the govern- 
ment’s position or so as to support the accused’s 
contention of coercion should be accurately sup- 
ported. In such cases, citation to authority is also 
important to inform appellate counsel of the 
source of the law involved in the event of a denial. 
Great care should be taken in special courts- 
martial, however, to see that the nonlawyer pres- 
ident does not read the citations to the court as 
part of the instruction. 

6. All pertinent instructions must be given. 
Here we cross over into the responsibility of the 
presiding officer, whose duty it is to see to the 
legal sufficiency of the instructions. However, it 
is incumbent upon each counsel to assure that 
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instructions adequate to focus attention on his 
view of the case are presented for the considera- 
tion of the presiding officer. 

7. Instructions must be tailored. This rule, 
stated often in the previous discussion, cannot be 
overstated. The Court of Military Appeals has 
given an indication of some areas in which they 
feel tailored instructions are appropriate, such as 
in the case of United States v. Clayton,®° where 
the accused was convicted of false swearing and 
the Court, in reversing, gave some gratuitous 
advice to the future law officer by suggesting 
that: 


. at any retrial of the case, the law officer [should] 
shape his instructions to the evidence and the law 
applicable to the case in order that the court may be 
knowledgeably guided to a proper conclusion. 


Particularly do we call his attention to ... the need 
to advise the court-martial that it must believe the 
testimony of a single witness, Posey, presented by 
the Government; that it must also thereafter find the 
corroborating evidence trustworthy; and that both 
establish the falsity of the accused’s statement beyond 
a reasonable doubt.” 


CONCLUSION 


If we are to continue to insure that the accused 
in the military receives as fair a trial as can be 
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had anywhere, we must likewise continue to 
increase our awareness of those tools which 
raise the standards of effectiveness of the mil- 
itary courtroom counsel. The proper utiliza- 
tion of instructions is a fertile area for improve- 
ment. The staff judge advocate who is in a 
position to see the conduct and effectiveness of 
counsel is in a position to proffer helpful advice 
in this regard. It is, after all, the burden upon 
the elders to impart their wisdom to those fol- 
lowing in their footsteps. The Court of Military 
Appeals has recognized this responsibility for 
teaching and supervision and has conceded that: 
It would be virtually impossible for this Court to ac- 
complish the laudable objectives intended by Congress 
in enacting the Uniform Code of Military Justice, 
without the competent, intelligent, and wholehearted 
assistance of everyone who is connected in any way 
with military justice. The job is simply too big to be 
done by this Court alone.” 
In noting this, the Court also noted that in ask- 
ing for assistance in the future, they were re- 
posing “the highest confidence in the members 
of the military charged with the responsibility 
of supervising military justice both at trial and 
appellate levels . . . .” * Such confidence is not 
to be taken lightly. 
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FAMILY PROTECTION PLAN 


that a greater annuity would be payable to his 
survivors in the event of his preceding death. As 
noted, a retired member may withdraw or re- 
duce his participation upon a 6-month notice. 
(Comp. Gen. B—165398 of November 1, 1968.) 

A savings provision in the new law retains in 
effect the cost tables applicable on the date of 
retirement in the case of members retired prior 
to November 1, 1968. 

A member who has elected or may hereafter 
elect Option 3 (surviving spouse and children), 
and who after retirement is widowered or di- 
vorced, will continue to have full coverage for 
eligible children with no further deduction from 
retired pay. This beneficial provision is new. 


FUTURE PROSPECTS 


The total amount of retired pay withheld from 
all participants through 1967 was $149.6 million 
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(Continued from page 102) 


of which $41.5 million had been paid out to 4,850 
survivors. There is no indication that the mythi- 
cal RSFPP fund is operating at a deficit so 
as to preclude further liberalization of the 
Plan—even under the present concept that the 
Plan must be self-supporting—so that, for ex- 
ample, members might be permitted to elect 
participation up to the date of retirement, 
within proper safeguards. 

It may be observed that the present costs of 
participating in the Plan are substantially 
greater than those incurred by federal civilian 
employees participating, under similar circum- 
stances, in the Civil Service annuity plan. In the 
latter case the government subsidizes the opera- 
tion of the civilian plan. A good case can be 
presented in favor of government subsidization 
of RSFPP as a means for making career military 
service more attractive. 


APPLICATION OF THE FEDERAL MEDICAL 


CARE RECOVERY ACT TO WORKMEN'S 


COMPENSATION CASES 


LIEUTENANT EDWARD PERRY JOHNSON, JAGC, USNR* 


The question has arisen as to whether the United States can recover 
the cost of medical care rendered a serviceman who is injured while 
engaging in part-time civilian employment covered by a workmen’s 
compensation statute. The complexity of this question arises from 
the fact that recovery by the United States must be predicated upon 
the tort liability of some third party, and workmen’s compensation 
laws largely abolish tort liability in cases to which they apply. Lieu- 
tenant Johnson indicates several situations in which pursuit of a claim 
may nonetheless be fruitful, but concludes that, in most cases involving 
workmen’s compensation statutes, recovery by the Government must 
await legislative amendment of the Federal Medical Care Recovery Act. 


INTRODUCTION 


NDER VARIOUS FEDERAL statutes, the 

United States has an obligation to furnish 
medical care to selected classes of beneficiaries, 
including servicemen, seamen, and Indians. Yet 
prior to 1944, the United States Government did 
not attempt to recover the costs incurred in fur- 
nishing free medical care to beneficiaries injured 
by the tortious acts of third parties. In that year, 
action was brought against the Standard Oil 
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Company of California to recover the cost of hos- 
pitalizing an Army man struck by a Standard Oil 
truck. Hearing the case on certiorari, the Supreme 
Court of the United States refused to allow recov- 
ery, stating that the question of Federal fiscal 
policy was one for the Congress, not the judiciary, 
to decide. This decision eventually provided the 
impetus necessary for the enactment of the Fed- 
eral Medical Care Recovery Act (FMCRA) in 
1962.2 By creating an independent right of re- 
covery in the Government, further windfall sav- 
ings to tortfeasors at the expense of the public 
were prevented. 

The large sums of money recovered under the 
FMCRA since its inception in 19638 attest to the 
achievement of the Act’s purpose. However, it 
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appears that the original draftsmen of the Act 
did not fully weigh the impact of one important 
body of law—state workmen’s compensation 
acts—upon recovery under the Act. The import 
of workmen’s compensation acts can have much 
significance for the Navy lawyer engaged in the 
processing of claims under the FMCRA. For 
example, a Navy serviceman might hold two 
positions of employment and be injured while 
“moonlighting” in his off-duty hours. The Navy 
would have an obligation to provide medical 
care, yet the employee may be covered by a 
workmen’s compensation statute. Can the 
United States recover the cost of medical care in 
such circumstances? 


BACKGROUND OF WORKMEN’S COMPENSATION 
LEGISLATION 


The passage of workmen’s compensation acts 
has had a profound effect upon the employer-em- 
ployee relationship and, in the process, upon a 
major portion of tort law itself. Indeed, the very 
theory of recovery for occupational injuries has 
been altered in many situations. Such statutory 
changes from the older common law principles 
raise the question of whether the Government 
can recover from a negligent third party under 
the FMCRA in the face of a workmen’s compen- 
sation act. A survey of the applicable authorities 
indicates that while the answer in any specific 
case depends upon the controlling statute and 
situation, recovery will be prevented in many 
instances. 

In order to better understand these changes 
brought about by workmen’s compensation 
statutes, it is helpful to first know something of 
how these acts evolved. Prior to relatively re- 
cent legislation, the employee had to show ac- 
tionable negligence (i.e., tort liability) on the 
part of the employer before he could recover for 
an occupation-connected injury. The employee’s 
right of recovery was further circumscribed by 
three common law defenses: (1) contributory 
negligence on the part of the employee; (2) as- 
sumption of the risk by the employee; and (3) 
the “fellow-servant” doctrine (which prevented 
imputation of the negligence of a co-worker to 
the employer) .* These defenses so effectively de- 
prived an injured employee of any compensa- 
tion that eventually some jurisdictions were 
obliged to provide relief in the form of “employ- 
er’s liability” statutes. While these acts usually 
abolished the fellow-servant doctrine, it was still 
necessary for liability to be based upon an em- 
ployer’s negligence or the breach of some duty 
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found to rest upon the employer. These acts were 
often further emasculated by court decisions 
holding that the employee assumed the risk of 
the employer’s breach of the law.* Thus the in- 
ability of courts and the common law to meet the 
needs of social justice did much to bring about 
the passage of various state workmen’s compen- 
sation statutes. 

The compensation acts, rather than being a 
refinement of the employer’s liability acts, are 
a complete departure from earlier tort prin- 
ciples. They do not rely upon a theory of ac- 
tionable wrong.’ All that is necessary for the 
employer or his insurer to be liable is for the em- 
ployee to suffer an injury while engaged in a sit- 
uation arising out of his employment. The finan- 
cial burden no longer rests upon the employee, 
but is instead shifted to the employer, who in 
turn is expected to include this extra cost in the 
price of production.* Injuries to employees are 
thus analogous to the wear and tear experienced 
by equipment, the cost of which (based upon 
good business management) is passed on to the 
consumer as part of the price paid for the 
product. 

The exact status of the compensation statutes 
at law is somewhat unclear. Although it has been 
suggested that workmen’s compensation has a 
relation to the law of contracts, many authori- 
ties contend that the underlying concept is some- 
what akin to the field of insurance.’ Perhaps the 
better view is that this compensation is a form 
of strict liability which lies in a special “trade 
risk” area where payment is made for damage 
to the “human machine.” * In any event, if there 
is an applicable state workmen’s compensation 
statute, it is certain that the delimited area is 
effectively removed from the field of tort.® The 
common law is abrogated to the extent that re- 
covery is granted by statute. 


GENERAL RIGHT TO RECOVER UNDER FMCRA 


In considering whether the FMCRA allows 
recovery where a workmen’s compensation 
statute is involved, the wording in the FMCRA 
must first be interpreted. That Act states that 
the Gove:nment’s right to recover is based upon 
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the condition precedent that there be “circum- 
stances creating a tort liability upon some third 
person.” ?° Whether there is “tort liability” de- 
pends largely upon whether Federal or state 
tort principles are to be applied. Ordinarily, if 
Congress wishes to “occupy the field” by impos- 
ing Federal tort law rules in a given situation, it 
does so within the enabling act itself. In the 
situation before us, Congress remained silent, 
leading to the presumption that local tort rules 
are to be applied." This means that the Govern- 
ment must “stand in the shoes” of the injured 
party to the extent of determining whether there 
is a tort liability on the part of a third party. We 
have already seen that if an injury occurs for 
which workmen’s compensation is the sole 
remedy, there can be no “tort” under the state 
law. Accordingly, if there is no tort under state 
law, then there can be no right of recovery by 
the Government under the FMCRA. 


RECOVERY WHERE WORKMEN’S COMPENSATION 
STATUTES ARE INVOLVED 


While it can thus be seen that a recovery may 
not usually be expected under the FMCRA ina 
workmen’s compensation situation, the Govern- 
ment should not dismiss every workmen’s com- 
pensation case out of hand. There are certain 
exceptions and exclusions to the above principles 
which may allow recovery in many instances. 

For example, nearly all states allow the injured 
party a cause of action against a negligent party 
other than his employer. To illustrate, we can 
visualize the case of a person who, while in the 
course of employment, is struck by a car driven 
by a negligent third party. Under these acts, the 
injured party would have a cause of action in tort 
against the negligent third party. In addition, 
the injured party could recover workmen’s com- 
pensation. (In order to prevent double recovery, 
however, these statutes generally require reim- 
bursement to the workmen’s compensation fund 
from the personal injury recovery.**) Since the 
injured party’s cause of action against the 
negligent party sounds in tort, the Government 
should likewise be able to assert its claim under 
the FMCRA. 

In some states, the employer or employee may 
elect whether he wishes to come under the provi- 
sions of a workmen’s compensation act." If either 





10. 
11. 


42 U.S.C. 2651-2653 (1964). 

Bernzweig, Public Law 87-693: An Analysis and Interpretation 
of the Federal Medical Care Recovery Act, 64 Colum. L. Rev. 
1257 (1964). 

See, 2 Larson, Workmen’s Compensation Law, sec. 71 (1961). 
See, e.g.. Wyo. Stat. sec. 27-54 (Repl. 1967). 

See, Larson, supra note 12, at sec. 67. 


12. 
13. 
14, 
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does not so elect, the employee is entitled to a 
remedy in tort, opening the door also to Govern- 
ment recovery under the FMCRA. 

Certain other state compensation acts cover 
only employees engaged in “hazardous” occupa- 
tions.2*> Actions for injuries incurred in nonhaz- 
ardous occupations would thus remain in the 
field of tort, allowing the United States to 
recover. 

In addition to the preceding methods of possi- 
ble recovery, one other theory is worthy of con- 
sideration. Some few jurisdictions with work- 
men’s compensation statutes permit recovery 
against an employer or his insurance carrier by 
a hospital or person providing medical expenses 
for the injured employee. In New York, for 
example, a physician has the right to resort to 
the courts to enforce a claim against an employer 
when the physician has performed services in 
caring for an injured employee.** However, as 
a general rule, the compensation acts are not 
concerned with such rights, leaving protection 
only under common law rules.’?7 Even when a 
compensation statute permits this type of re- 
covery, it would appear that the United States 
Government could not benefit by it, for the 
theory underlying such a recovery lies in the field 
of contract or quasi-contract (i.e., the employer 
agreed or impliedly agreed for the hospital or the 
third party to provide the service to his em- 
ployee. The suit would thus be an action for the 
reasonable value of services rendered pursuant 
to the express or implied agreement). Since the 
United States has an obligation to provide free 
medical care to certain classes of beneficiaries, it 
is difficult to see how the existence of such an 
express or implied contract could be asserted. 


RECOVERY BY VETERANS’ ADMINISTRATION IN 
ANALOGOUS SITUATIONS 


It should be noted that the Veterans’ Adminis- 
tration has been asserting claims in situations 
where it has provided medical care for patients 
covered by workmen’s compensation. However, 
the Veterans’ Administration experience does 
not appear to be directly analogous to that of 
other agencies, for its recovery is based upon 
statutory and regulatory authority which is not 
available to the other agencies."* 





15. 
16, 


See, e.g., Md. Code, art. 101, secs. 33-34 (Supp. 1967). 

Armstrong v. Weiss, 7 N.Y.S. 2d 26, 168 Misc. 653 (N.Y.C. Mun, 
Ct. 1938); see also: Texas Employers Ins. Assn. v. Hierholzer, 
207 S.W. 2d 178 (Tex. Civ. App. 1947). 

Johnson v. Armstrong, 41 N.M. 206, 66 P.2d 992 (1937). 

38 U.S.C. 610, as amended (Supp. III, 1968) ; 38 C.F.R. sec. 17.48 
(e) (1) (iii) (1968). 


17. 
18. 
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The applicable VA regulation specifically 
states that injured persons covered by a work- 
men’s compensation provision “will not be fur- 
nished hospital care, medical or surgical treat- 
ment, without charge therefor,” to the extent 
that other parties are liable for the treatment.” 
In effectuating a claim in these cases, patients 
are requested to execute an appropriate assign- 
ment to the Veterans’ Administration. That 
agency then asserts the claim, adhering to the 
applicable state compensation law provisions. 
“Thus, ... the purpose of the federal stat- 
ute and regulation thereunder is to ensure that 
a veteran needing hospital treatment for a non- 
service-connected disability will receive it with- 
out personal cost to himself, without benefiting 
any other person against whom the individual 
may have a claim for reimbursement.” 7° It has 
been asserted that such a regulation is necessary 
to effect recovery. Otherwise there would be no 
duty to reimburse.** 





19. 38 C.F.R. sec. 17.48 (e) (1) (iii) (1968). 

20. Stafford v. Pabco Products, Inc., 53 N.J. Super, 300, 307, 147 
A, 2d 286, 289 (1958). 

21. Id. The General Counsel’s Office of the Veterans’ Administration 
holds that reimbursement is based upon the statutory obligation 
placed on the employer rather than upon the assignment obtained, 
the language in the Stafford case notwithstanding. 


CONCLUSION 


In summary, the United States will not always 
have a right of recovery in an FMCRA situation 
when a state workmen’s compensation law is 
involved. This is due to the fact that the required 
theory of tort liability will not necessarily be 
present. A case-by-case approach is recom- 
mended, however, as recovery may still be ob- 
tained in some instances under statutory provi- 
sions which preserve the tort liability; but to 
provide recovery in all workmen’s compensation 
cases would appear to require new statutory 
authority. A possible solution to this problem 
would be to amend the FMCRA to allow recovery 
from workmen’s compensation funds. This 
seemingly could be done with the addition of 
only a few words to the present Act.*? Until a 
statutory change is effected, however, it clearly 
appears that the assertion of “third party” 
claims should cease where a workmen’s compen- 
sation law precludes tort liability. 





22. For example, it appears feasible to change the phrase “under 
circumstances creating a tort liability upon some third party” to 
“either under circumstances creating a tort liability upon some 
third party, or what would be a tort liability except for the 
existence of a workmen’s compensation statute... .” 





COMP. GEN. DECISIONS 


TEMPORARY LODGING ALLOWANCE—A servicemember in receipt 
of a temporary lodging allowance for his dependents is not entitled 
to a type II family separation allowance. However, as a type | 
family separation allowance does not duplicate the temporary 
lodging allowance, it may be received as a concurrent payment. 





@ A servicemember serving on board ship away from a 
home port for a period of over thirty consecutive days, 
who is entitled to a temporary lodging allowance by 
reason of his dependents being temporarily required 
during a transient period to stay at hotel or hotel-like 
accommodations near his home port overseas, is not also 
authorized a type II family separation allowance. Dur- 
ing this temporary transient period, the member is not 
maintaining a permanent residence for his dependents 
subject to his management and control within the con- 
templation of the provisions of 37 U.S.C. 427(b), which 
provide for this allowance only in circumstances where 
the member is maintaining a “household” for his de- 
pendents, subject to his management and control, with 
attending liability and responsibility for its upkeep. This 
finding by the Comptroller General involved a situation 
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where a member was assigned duty and was serving 
aboard a ship which was away from its port in Japan. 
The member and his dependents had recently arrived in 
that area and no Government quarters were available. 
This finding would not be altered by the fact that the 
duty on board ship was temporary only. 

However, a type I family separation allowance, pay- 
able upon the termination of the assignment of Gov- 
ernment quarters at a permanent station overseas, due 
to a closing of the installation, is, in substance, the 
member’s basic allowance for quarters which is to cover 
the cost of permanent rental of quarters. The temporary 
lodging allowance is a per diem which supplements the 
basic allowance for quarters to cover the increased 
cost of quarters. Accordingly, the Comptroller General 
held that since the payment of a type I family separa- 
tion allowance is authorized in addition to any allowance 
or per diem to which a member may be entitled, no basis 
exists for an objection to the concurrent payment of 
a type I family separation allowance and a temporary 
lodging allowance. (Comp. Gen. Decision B-163771 of 
June 27, 1968.) 


CONGRESS, THE COURTS 
AND 


THE UNREADY RESERVIST 


LIEUTENANT THOMAS Y. ALLMAN, JAGC, USNR-R* 


The Ready Reserve components of the Armed Forces were estab- 
lished to provide a speedy means of augmenting active duty forces 
when required by national security. Portions of the Ready Reserve 
have been activated several times in this decade, the most recent callups 
having followed the seizure of U.'S.S. PUEBLO (AGER-2) by North 
Korea in 1968. As a result of these latest callups, a spate of controversy 
and litigation has arisen concerning the circumstances under which the 
Ready Reserve is properly subject to involuntary activation. In this 
article, Lieutenant Allman, himself a Ready Reservist, outlines the 
legislative background of the Ready Reserve, examines the current 
litigation in light of that background, and concludes that the recent 
utilization of Ready Reserve units to supplement the active forces 
squares precisely with the purposes for which the Reserves were 
originally established by the Congress. “They have taken the king’s 
shilling, and they are obligated to wear the uniform when the king 
calls.” 


INTRODUCTION 


N OCTOBER 1966, Congress enacted Public 

Law 89-687 to temporarily empower the 
President, “when he deems it necessary,” to 
order to active duty any unit of the Ready Re- 
serve for up to two years. In addition, Public 
Law 89-687 contained provisions for ordering 
certain individual reservists to involuntary 


active duty.’ In January 1968, in the aftermath 
of increased tension in the Korean area resulting 
from the seizure of U.S.S. PUEBLO (AGER-2), 
President Johnson ordered to active duty 28 
units of the Naval Reserve, Air Force Reserve 





1. Title I, Department of Defense Appropriation Act 1967, 80 Stat. 
981 (1966). This article does not deal with the activation of 
“militia” to suppress domestic violence pursuant to U.S. Const., 
art. I, sec. 8, and art. IV, sec. 4. For a discussion of that topic 





*Lieutenant Allman is a member of the Ready Reserve affiliated with 
Naval Reserve Law: Company 4-19 (Cincinnati) and Naval Reserve 
Officers’ School 4-4 (Cincinnati). He received his B.S. Degree from 
the University of Cincinnati in 1962 and his LL.B. from Yale Law 
School in 1965. He is associated with the firm of Taft, Stettinius, & 
Hollister in Cincinnati, and is admitted to practice before the 
Supreme Court of Ohio. 
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see Note, Riot Control and the Use of Federal Troops, 81 Harv. 
L. Rev. 638 (1968) and Poe, The Use of Federal Troops to 
Suppress D tic Viol , 54 A.B.A.J. 168 (1968). See also 
Fox v. Brown, 402 F. 2d 837 (2nd Cir. 1968). The focus of this 
article is the power of Congress to raise forces for the Executive; 
judicial review of the use made of the manpower is another and 
infinitely more complex issue. See infra note 9. 
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and the Air National Guard.? In April 1968, the 
President delegated his authority to order units 
to active duty to the Secretary of Defense and 
the Secretaries of the Military Departments.® 
Shortly thereafter, 115 units of the Ready Re- 
serve were called to active duty, making a total 
of 36,880 involuntarily recalled Ready Re- 
servists on active duty as of August 1968.4 A 
significant number of these men challenged the 
actions of the President and the military by 
filing lawsuits in federal courts throughout the 
country. 

The most vociferous argument made by Ready 
Reservists in such suits was that the callup 
violated a governmental promise, contained in 
their enlistment contract, not to activate them 
without a declaration of war or national emer- 
gency by Congress or the President. Insofar as 
can be ascertained, all courts faced with unit 
recall challenges denied relief.® In several cases, 
the units involved were scheduled for deploy- 
ment to the Far East, and Justice Douglas 
granted a temporary stay until the entire 
Supreme Court could hear the matter.® After 
convening for the October 1968 term, the 
Supreme Court denied the applications for a 
stay in a number of cases and, in December 1968 





. Exec. Order No. 11392, 33 Fed. Reg. 951 (1968). The activation 
affected about 14,700 men, of which approximately 600 were in 
six Naval Reserve squadrons. The Naval Reservist, Mar. 1968, 
at 2. 

3. Exec. Order No. 11406, 33 Fed. Reg. 5735 (1968). 

. Deputy Assistant Secretary of Defense (M&RA) Massad, “Our 
Reserve Forces,” The Officer, Dec 1968, at 10, 11. 

- Decisions involving unit callups are Morse v. Boswell, 289 F. 

Supp. 812 (D. Md. 1968), aff’d per curiam, 401 F, 2d 544 (4th Cir. 

1968), cert denied, 393 U.S. 1052 (1969); McArthur v. Clifford, 

Civil No. 5980-R (E.P. Va. Sep 25, 1968), aff’d per curiam 402 F. 

2d 58 (4th Cir. 1968), cert. denied 393 U.S. 1002 (1968); Sullivan 

vy. Cushman, 290 F. Supp. 659 (D. Mass. 1968) ; Goldstein v. Clif- 

ford, 290 F. Supp. 275 (D. N.J. 1968) ; Linsalata v. Clifford, 290 F. 

Supp. 338 (S.D.N.Y. 1968); McAbee v. Martinez, 291 F. Supp. 77 

(D. Md. 1968); Felberbaum v. MacLaughlin, Civil No. 5976-R 

(E.D. Va. Sep. 23, 1968), aff’d per curiam 402 F. 2d 57 (4th Cir. 

1968). In the case of Gion v. McNamara, Civil No. 67-1563-EC 

(C.D. Cal. Jan 9, 1968), an individual ber of the Marine 

Corps Reserve was ordered released from active duty to which 

he had been ordered pursuant to the individual recall authority 

of Pub. Law 89-687. However, three reported decisions to the con- 
trary (denying release) involving individual callups are Winters 

v. United States, 281 F. Supp. 289 (E.D. N.Y. 1968) aff’d per 

curiam, 390 F, 2d 879 (2nd Cir. 1968), cert. denied, 393 U.S. 896 

(1968) ; Pfile v. Corcoran, 287 F. Supp. 554 (D. Colo. 1968); Fox 

v. Brown, 286 F. Supp. 855 (S.D.N.Y. 1968), aff’d 402 F. 2d 837 

(2nd Cir. 1968). 

September 12, 1968. The two paragraph opinion is not known 

to have been reported. Justice Douglas later stated he had done 

so to “preserve their avenues of review” because of the prepara- 

tion for “immediate ship t to Vietn ”” Morse v. Boswell, 393 

U.S. 802, 803 (1968) (stay denied) (Douglas J., dissenting). 
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and January 1969, denied certiorari.’ Both sets 
of decisions evoked dissenting opinions by Jus- 
tice Douglas.* This article will review the statu- 
tory and policy bases for the activation of units 
of the Ready Reserve, and will analyze the law- 
suits which grew out of these unit callups.° 


THE CHANGING COMPOSITION OF 
THE RESERVE COMPONENTS 


Congress is vested by Article I, Section 8, of 
the Constitution with the responsibility for pro- 
viding the means and the manpower for the 
Armed Forces. In carrying out its responsibility 
for providing adequate numbers of trained per- 
sonnel for active duty in the various components 
of the military services, Congress has seen fit 
to rely on two basic methods. The first is through 
a direct induction of civilians with no prior mili- 
tary training, either voluntarily or involuntar- 
ily.° This is necessarily an individual selection 





7. Morse v. Boswell, supra note 6. Also denied on October 7, 1968 
were requests for stays in Berke v. MacLaughlin, Miazga v. Mac- 
Laughlin, Felberbaum v. MacLaughlin, Looney v. MacLaughlin, 
393 U.S. 802 (1968). On October 8, 1968, the Supreme Court 
denied an application for a stay in McArthur v. Clifford, 393 U.S. 
810 (1968). Certiorari was denied in McArthur on December 16, 
1968 (393 U.S. 1002) and in Morse on January 20, 1969 (393 
U.S. 1052). 

In his opinion disagreeing with the refusal to stay deployment, 
Justice Douglas stated that he assumed it was within the power 
of Congress to change existing law, but that the “explicit 
promise” of a declaration of war or emergency before being 
called up required him to read subsequent legislation so as to 
preserve the promise made in the enlistment contract. Morse 
v. Boswell, supra note 6, at 807 (dissenting opinion). However, in 
his dissent from the denial of certiorari in McArthur, 393 U.S. 
1002 (1968), Justice Douglas spoke only of the need to resolve the 
constitutional issue of “whether men may be sent abroad to 
fight in a war which has not been declared by Congress.” 

. It has been held that the congressional power to raise armies 
is a matter legally distinct from the “... use which the Ex- 
ecutive makes” of the manpower produced. United States v. 
Mitchell, 369 F. 2d 323, 324 (2nd Cir. 1966), cert. denied, 386 U.S. 
972 (1967) (Douglas, J. dissenting from denial in opinion based 
on possible application of Treaty of London). Thus, at least to 
date, judicial review of the use of military force in Vietnam is not 
available through a direct taxpayer challenge or as a defense to 
induction or Reserve callup. See Velvel v. Johnson, 287 F. Supp. 
846 (D. Kan. 1968) ; Note, Congress, The President and the Power 
to Commit Forces to Combat, 81 Harv. L. Rey. 1771, 1778 (1968) ; 
Schwartz & McCormack, The Justiciability of Legal Objections to 
the American Military Effort in Vietnam, 46 Texas L. Rev. 1033 
(1968). The U.S. Court of Military Appeals has held that a state 
of “war” has existed since late 1964 for purposes of a military 
statute of limitation on unauthorized absences. United States v. 
Anderson, 17 USCMA 588, 38 CMR 386 (1968), noted in 82 Harv. 
L. Rev. 483 (1968). In upholding the Navy’s right to defer ac- 
ceptance of the resignation of a Regular officer, a district court 
has held that an “emergency” existed because of the Vietnam 
conflict. Baldauf v. Nitze, 261 F. Supp. 167, 171 (S.D. Cal. 1966). 
Conscription has been a part of the American military structure 
since the beginning of colonial history. The current draft law 
dates from 1948, 62 Stat. 604 (1948), as amended, 50 U.S.C. App. 
451-73. For an excellent discussion of the Selective Service 
System after the 1967 draft law amendments, see Note, New 
Draft Law: Its Failures and Future, 19 Case W. Res. L. Rev. 
292 (1968). The statutes and regulations involving the acceptance 


10. 


process, with each person entering on the basis 
of his own status and generally requiring mili- 
tary training after being placed on active duty. 
The second method is to augment the active 
forces by drawing from a pool of trained mem- 
bers of “Reserve Components”?! who have 
already had some military training. 

In the case of members of the Reserves, the 
men called to active duty may have had consider- 
able previous exposure to the risks of active 
duty. For example, at the time of the Korean 
conflict, the bulk of the men in the Reserves then 
available for callup had extensive prior military 
service during World War II. As a result, Con- 
gress then began a conscious effort to induce 
men without prior military service to become 
members of Reserve components by requiring 
active duty of a much shorter duration than that 
required of persons volunteering or going di- 
rectly through the Selective Service System onto 
active military duty. Exemptions from induction 
under the Selective Service System have been 
provided in exchange for the acceptance of an 
obligation to participate in the Reserves for a 
total period of from six to eight years.’* The 
congressional goal was gradually achieved so 
that by the mid-1960s, the great majority of 
Reserve members were men who had not seen 
active duty except for training. 





10. (cont’d) of enlistment and the granting of commissions to volun- 
teers are voluminous, and no attempt is made here to summarize 
them. An attempt was initiated in 1967 to simplify some of the 
statutes. See Pub. Law 90-235, 81 Stat. 753 (1968). 

11. The “Reserve Components” of the United States Armed Forces 
are the Army National Guard, the Army Reserve, the Naval 
Reserve, the Marine Corps Reserve, the Air National Guard, the 
Air Force Reserve and the Coast Guard Reserve. 10 U.S.C. 261. 
The stated purpose of the Reserve components is to provide trained 
units and qualified persons available for active duty in the Armed 
Forces, “‘in time of war or national emergency and at such other 
times as the national security requires. . . .” 10 U.S.C. 262. 

12. The Reserve Forces Act of 1955, Pub. Law 84-305, 69 Stat. 598 
(1955), permitted Reserve enlistment programs requiring (1) 
active duty of two years and a total enlistment of six years or 
(2) active duty of 3-6 months and a total enlistment of eight 
years. Pub. Law 88-110, 77 Stat. 134 (1963), provided a standard 
enlistment program available for all Reserve components calling 
for a six-year enlistment, with an initial period of active duty 
for training of not less than four months, the remainder of the 
period to be spent as a member of the Ready Reserve. The 
provision was modified slightly by the Reserve Forces Bill of 
Rights and Vitalization Act, Pub. Law 90-168, 81 Stat. 521 
(1967) to require that the initial four months of training should 
commence “insofar as practicable” within six months of enlist- 
ment. At the present time, the deferment from induction avail- 
able to reservists is Class I-D. 32 C.F.R. 1622.13 (1969). One of 
the changes brought about by the 1967 draft law amendments 
was, in effect, to permit the filling of vacancies in the Reserves by 
conscription. See Note, New Draft Law: Its Failures and Future, 
supra note 10, at 292, 309, 318. 


The basic element of the Reserve components 
has been the “unit” system of grouping men for 
functionally distinct activities.1* The members 
of the units drill together in the evenings or on 
weekends in order to gain and perfect skills. 


ACTIVATION OF THE READY RESERVE 


One of the major reforms of the Armed Forces 
Reserve Act of 1952 was to create a status of 
“Ready Reserve,” composed of units and men 
that would bear the primary liability of calls to 
active duty."* In Section 233 (a) of the 1952 Act, 
Congress provided that, in time of war or na- 
tional emergency declared by Congress or when 
otherwise authorized by law, all units and 
members of the Reserves could be ordered to 
active duty for the duration of the war or emer- 
gency and six months thereafter.** In Section 
233 (b), Congress provided that the Ready Re- 
serve could be ordered to active duty for up to 24 
months in the event of a national emergency de- 
clared by the President or “where otherwise au- 
thorized by law.” 7 

Prior to the passage of Public Law 89-687 
in 1966, Congress had authorized use of mem- 
bers of the Ready Reserve on two occasions with- 
out requiring a declaration of war or national 
emergency. On 26 July 1961, at the time of the 
so-called Berlin Crisis, President Kennedy re- 
quested temporary authority to call individuals 
and certain units of the Ready Reserve to active 
duty. Congress promptly responded with Public 
Law 87-117, a joint resolution, which, for ap- 
proximately one year, gave the President the 
power to order any unit of the Ready Reserve 
to active duty for not more than one year."” The 
Senate report characterized the authority given 
as “temporary utilization” of the Ready Reserve, 
and noted that such authority was of a more lim- 
ited nature than if the President chose to declare 





13. 10 U.S.C. 268. For example, BUPERSINST 5400.42C of 16 Aug 
1968, Subj: Components and Programs of the Naval Reserve, 
classifies the Naval Reserve training program into six components 
“for readiness and training of the units and individuals therein.” 

14. The “Ready Reserve” is composed of “units” and men, and since 
1967 certain Ready Reserve units have been designated as part 
of the “Selected Reserve” for priority training. See 10 U.S.C. 
268. The “Ready Reserve” should be contrasted with the “Standby 
Reserve” and the “Retired Reserve.” See 10 U.S.C. 267. The 
standards for recall of the units and members of the Standby 
and Retired Reserves are contained in 10 U.S.C. 672(a)(1) & 
(2), 674, 675. 

15. 10 U.S.C. 672. 

16. 10 U.S.C. 673. 

17. 75 Stat. 242 (1961). 
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a national emergency.*® The following year, 
President Kennedy again requested authority to 
order the Ready Reserve to active duty for the 
Cuban Missile Crisis, and by Public Law 87- 
736, Congress gave the President the authority 
he sought.’® The Senate report stated that it was 
inspired by the realization “that the interests of 
the United States and the free world are threat- 
ened in many areas, such as Berlin, Cuba, and 
southeast Asia.” 7° 


VIETNAM MANPOWER NEEDS INDUCED CONGRESS 
TO PASS PUBLIC LAW 89-687 IN 1966 


The need for additional military personnel on 
active duty reached a critical point in mid-1965, 
at which time President Johnson decided to meet 
manpower needs for Vietnam by gradually 
inducting more men rather than by utilizing 
the Reserves. Apparently, one major reason was 
a desire to avoid declaring a national emergency 
which might indicate that the United States in- 
tended a gigantic buildup on mainland Asia.” 
However, by 1966 a large number of men in the 
Ready Reserve had not served on active duty 
except for training, and sentiment in Congress 
favored utilization of this manpower source in 
addition to the Selective Service System.”? 

On 17 August 1966, Senator Russell and Sena- 
tor Saltonstall, ostensibly without consultation 
with the President or the Department of De- 
fense, offered an amendment to a military ap- 
propriation bill which would have given the 
power to order to active duty for up to two years 
(less training duty already served) any member 
of the Ready Reserve who had not then served 
on active duty for other than training.”* The 
principal argument in favor of that amendment 





18. S. Rep. No. 642, 87th Cong., Ist Sess. 3 (1961); 1961 U.S. Code 
Cong. & Ad. News 2200, 2202. The report noted also that a 
new Presidential declaration of national emergency would have 
been necessary to avoid a congressional declaration, since the 
statute (10 U.S.C. 673) speaks in terms of an emergency declared 
after the 1950 declaration of emergency by President Truman, 
Pres. Proc. No. 2914, 3 C.F.R. 99 (1950). Compare, Baldauf v. 
Nitze, supra note 9, at 170-71. 

19. 76 Stat. 710 (1962). The operative provision provided that 
“, .. until February 28, 1963, the President may, without the 
consent of the persons concerned, order any unit, or any member, 
of the Ready Reserve of an armed force to active duty for not 
more than twelve consecutive months.” The joint resolution also 
placed a ceiling of 150,000 men upon the use of authority under 
this provision. 

20. S. Rep. No. 2023, 87th Cong., 2d Sess. 2 (1962); 1962 U.S. Code 
Cong. & Ad. News 2772, 2773. 

21. See 112 Cong. Rec. 19725 (1966) (Sen. Russell); 112 Cong. Rec. 
19730 (1966) (Sen. Saltonstall). 

22. 112 Cong. Rec. 19715 (1966) ; 112 Cong. 20668 (1966). 

23. Senator Russell stated he had never discussed his proposal with 
the President or the Secretary of Defense. 112 Cong. Rec. 19730 
(1966). Senator Saltonstall stated the purpose of the amendment 
was to eliminate any advantage an enlisted man in the Reserves 
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was that, so long as the President was not going 
to declare a new national emergency “ or re- 
quest special authority to order units to duty, 
the Reserve programs enabled men to escape 
active duty in Vietnam. Despite opposition to the 
amendment on the ground it would destroy the 
Reserves by withdrawing the men whose group 
training had created the unit structure, the 
amendment passed the Senate. 

The measure ran into stiff opposition in the 
House of Representatives, where it was again 
argued that permitting mass individual callups 
would destroy the Reserves.” It was pointed out 
that the Committee on Armed Services was then 
debating provisions of a Reserve Bill of Rights 
(H.R. 17195) which would authorize the Presi- 
dent to call members of the Ready Reserve under 
circumstances in which he had not declared a 
national emergency.?’ The House voted to dis- 
agree to the Senate amendment.”* A conference 
committee returned a proposal which embodied 
limited individual callup provisions and author- 
ity to order to active duty any unit of the Ready 
Reserve. The compromise proposal was approved 





23. (cont’d) had over a similarly situated man who is inducted or 
volunteers for active duty, 112 Cong. Rec. 19500 (1966), although 
he denied he was accusing anyone in the National Guard of evad- 
ing his duties as an American citizen, 112 Cong. Rec. 19732 
(1966). Senator Symington argued that the amendment was neces- 
sary to prevent the six-month training program from becoming 
an “umbrella” for avoiding active service. 112 Cong. Rec. 19720 
(1966). 

24. The Presidential power to secure authority to call the Ready 
Reserve by a declaration of national emergency must involve a 
declaration made after January 1, 1953. 10 U.S.C. 673. The Tru- 
man proclamation, supra note 18, was issued in 1950. 

25. The vote was 66-21 in favor of the amendment, 112 Cong. Rec. 
19738 (1966), and 86-0 in favor of the entire bill, 112 Cong. Rec. 
19858 (1966). Senator Thurmond, apparently with the backing 
of the Defense Department, led the opposition. He cited the 
following numbers of men that could have been called under the 
Russell-Saltonstall proposal: Army National Guard—310,000 men; 
Army Reserve—2158,400 men; Marine Corps Reserve—45,913 men; 
Naval Reserve—9,283 men; Air National Guard—53,376 men; Air 
Force Reserve—24,895 men, for a total of 661,867 men. 112 Cong. 
Rec. 19731 (1966). Senator Thurmond offered a_ substitute 
amendment which would permit the President to call Reserve 
units “, . . as he finds essential to the national defense without 
having to declare a national emergency.” 112 Cong. Rec. 19730 
(1966). Senator Thurmond’s substitute amendment was rejected, 
26-62. 112 Cong. Rec. 19738 (1966). 

26. 112 Cong. Rec. 20663, 20665, 20667 (1966). 

27. 112 Cong. Rec. 20666-7 (1966). There was also considerable 
resentment over the Senate’s using an appropriation bill as a 
vehicle for reforms of the Reserve structure. 112 Cong. Rec. 20667— 
68 (1966). While it was argued that all the President need do to 
call units was “to use his fountain pen” (to sign a declaration 
of national emergency), the House debates reveal a recognition 
that President Johnson did not desire to do so. See, e.g., 112 
Cong. Rec. 20665, 20667 (1966). 

28. The House vote was 378-3. 112 Cong. Rec. 20669 (1966). 





by wide margins, and was signed by the Presi- 
dent on 15 October 1966 as Public Law 89-687.”° 

As finally enacted, the individual callup provi- 
sions granted two types of authority for the 
President to order individual reservists to ac- 
tive duty.*° One was applicable only to those 
members of the Ready Reserve who had become 
members of the Reserves before 1 July 1966, but 
who had not fulfilled their statutory Reserve 
military obligation and had not served on active 
duty for 120 days or more. Any such person 
could be called to active duty until his total ser~- 
ice on active duty equalled 24 months.* This au- 
thority was granted for the period ending 30 
June 1968 and has not been extended or re-en- 
acted. The other individual callup authority in- 
volved any member of the Ready Reserve who 
had incurred and not yet fulfilled a statutory 
Reserve military obligation, had not served on 
active duty for at least 24 months, and either (1) 
had no assignment to a unit in the “Selected 
Reserve” (said to mean a paid-drill unit) ** or 
(2) was not participating satisfactorily in such 
a unit. Any such person could be called to active 
duty until his total service on active duty 
equalled 24 months. This second type of author- 
ity to order individuals to active duty has been 





29. Title I, paragraph (e), Department of Defense Appvopriation 
Act 1967, 80 Stat. 981 (1966). 
The individual callup provisions were: 
“(a) Notwithstanding any other provision of law, until June 30, 
1968, the President may order to active duty any member of the 
Ready Reserve of an armed force who— 

(1) is not assigned to, or participating satisfactorily in, a unit 
in the Selected Reserve, and 

(2) has not fulfilled his statutory reserve obligation, and 

(3) has not served on active duty or active duty for training 
for a total of twenty-four months. 
“(b) Notwithstanding the provisions of any other law, until 
June 30, 1968, the President may order to active duty any member 
of the Ready Reserve of an armed force who had become a mem- 
ber of a reserve component prior to July 1, 1966; and who— 

(1) has not served on active duty or active duty for training 
for a period of one hundred and twenty days or more, and 

(2) has not fulfilled his statutory reserve obligation. 
“‘(c) A member ordered to active duty under this section may be 
required to serve on active duty until his total service on active 
duty or active duty for training equals twenty-four months. If 
the enlistment or period of military service of a member of the 
Ready Reserve ordered to active duty under subsection (a) or (b) 
of this section would expire before he has served the required 
period of active duty prescribed herein, his enlistment or period of 
military service may be extended until that service on active 
duty has been completed. 
“‘(d) In order to achieve fair treatment as between members in 
the Ready Reserve who are being considered for active duty under 
this section, appropriate consideration shall be given to— 

(1) family responsibilities; and 

(2) employment necessary to maintain the national health, 
safety or interest.” 
31. Subsection (c), supra note 30. 
32. 112 Cong. Rec. 26034 (1966) (Summary by Senator Russell). 
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made a part of permanent law, although the 
phrase “Ready Reserve” has been substituted 
for the phrase “Selected Reserve.” ** 

The unit callup provision of Title I of Public 
Law 89-687 states : 


(e) Notwithstanding any other provision of law, 
until June 30, 1968, the President may, when he deems 
it necessary, order to active duty any unit of the Ready 
Reserve of an armed force for a period of not to exceed 
twenty-four months.* 


This provision is applicable to all units of the 
Ready Reserve. 

In the debate prior to passage in the House, 
Congressman Laird (now Secretary of Defense) 
called attention to the fact that the unit callup 
proposal was a new one which had not received 
normal legislative treatment and argued that 
this was a hasty “backdoor approach by an ap- 
propriation rider” giving the President broader 
authority than he had ever been given in any 
previous time of crisis.** Congressman Sikes re- 
sponded that the amendment was designed to 
make cohesive units of the Reserves available 
without the declaration of a national emergency, 
which, under present circumstances “could even 
push Communist countries not yet fully com- 
mitted into active support of the Vietcong in 
Viet Nam.” * 


RESORT TO THE COURTS 
TO CHALLENGE ACTIVATION 


As noted earlier, the unit callups of 1968 were 
pursuant to authority very similar to that 
granted on previous occasions. However, unlike 
previous activations of units of the Ready Re- 
serve, the 1968 unit callups led to many lawsuits 
in federal courts, challenging the exercise of 
authority granted by Public Law 89-687. Many 
of the suits attempted to breach the “political 
question” barrier and challenge the use of force 
in Vietnam, but the real gravamen of the request 
that the reservists be released from their call 
to active duty centered around the contention 





33. Sec. 6, Military Selective Service Act of 1967, Pub. Law 90-40, 
81 Stat. 100, codified as 10 U.S.C. 673a. See Even v. Clifford, 
287 F. Supp. 334 (S.D. Cal. 1968). 

Paragraph (e) speaks only of a “unit of the Ready Reserve,” 
in contrast to the phrase “unit in the Selected Reserve” used 
in paragraph (a) (1) of Title I. Congressman Hébert, speaking for 
the record, defined a “unit” for purposes of paragraph (e) as 
“those organizations in the Ready Reserve components structures 
which are established upon a table of organization under which 
a unit is expected to function operationally when ordered to active 
duty.” 112 Cong. Rec. 26059 (1966). 

35. 112 Cong. Rec. 26060 (1966). 

36. 112 Cong. Rec. 26061 (1966). 


34, 
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that the activation was illegal because it violated 
their enlistment contracts.*” 

Although the form of the challenge varied, 
most suits involved men who enlisted prior to 
the passage of Public Law 89-687, and claimed 
to have been told,** or claimed to have signed an 
enlistment agreement which stated, that they 
would be called to involuntary active duty only 
in time of war or national emergency declared 
by Congress or the President.*® The Ready Re- 
servists argued that application of the unit recall 
authority of Public Law 89-687 to them was a 
retroactive modification of their enlistment con- 
tracts in violation of due process. For example, 
in McArthur v. Clifford,* the petitioners argued 
to the Supreme Court that they had enlisted in 
the Ready Reserve prior to the passage of Public 
Law 89-687 and had relied on a government 
promise not to activate the Reserves except in 
war or national emergency. Had they known 
otherwise, petitioners argued, they could have 
chosen to enlist for two years active duty im- 
mediately, before incurring personal and family 
obligations. To permit the callup, therefore, was 
to permit Public Law 89-687 to “retroactively” 
modify government contractual obligations. 

The weight of reason and authority would ap- 
pear to be opposed to this position. In the first 
place, it does not appear that the Reserve en- 
listment agreements existing prior to the enact- 
ment of Public Law 89-687 actually contained 
any “explicit promise” in “precise terms” * 
that one serving out a military obligation on 
inactive duty as a Ready Reservist ** would be 
activated only when Congress declared either 
war or national emergency or the President de- 
clared a national emergency. None of the en- 





37. See supra note 5. 

88. Judge Robert R. Merhige stated in a Memorandum Opinion 
granting the government’s motion to dismiss that “. . . the evi- 
dence before the Court as a whole, leads the Court to the finding 
that petitioners were indeed led to believe that they would not be 
called up to active duty except in the event of war or national 
emergency.” Barnard v. MacLaughlin, Civil No. 5968-R (E.D. Va. 
Nov 26, 1968). 

39. None of the enlistment agreements attached to the pleadings in 
the Supreme Court requesting stay orders, cited supra note 7, so 
states in express terms, although the verified complaints make the 
allegation. Justice Douglas has stated that on oral argument he 
was told that some contracts of enlistment provide for active duty 
“in time of war or of national emergency.” Morse v. Boswell, 
supra note 6, at 807 (dissenting opinion). 

40. Supra note 5. 

41. Justice Douglas’ phrases in Morse v. Boswell, supra note 6, at 
807-08 (dissenting opinion). 

42. The current statute authorizing enlistments in the Reserve (with 
a corresponding draft deferment) provides that enlistments are 
for a term of six years, at least four months of which are to 
be spent on active duty for training. 10 U.S.C. 511(d). See dis- 
cussion, supra note 12. 
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listment contracts attached to the pleadings 
before the Supreme Court in October 1968 ap- 
pear to have been in such form.** The petitioners 
there admitted that the existing statutes on ac- 
tivation were incorporated into the enlistment 
contracts, but ignored the qualification in each 
that a call to active duty could occur when “au- 
thorized by law.”’** That qualification, which has 
existed since the enactment of Section 233 of 
the Reserve Act of 1952, clearly was intended as 
authority for and warning of the possible tem- 
porary delegation to the President of the con- 
gressional power to activate the Reserves to 
meet manpower needs. Thus, the activation of 
units of the Ready Reserve under special statu- 
tory provisions was contemplated by Congress 
and by the enlistment contracts existing prior 
to the enactment of Public Law 89-687.* 

A second and more general line of reasoning 
for rejecting the “contractual” violation argu- 
ment stems from the power given Congress by 
Article I, Section 8, of the Constitution to raise 
and support armies, to provide and maintain a 
navy, and to make rules for the government of 
land and naval forces. It is clear that this wide 
discretion permits Congress to compel military 
service.*® Since Congress could call all able- 
bodied citizens to service, whatever their cir- 
cumstances, the exemption from active duty af- 
forded by enlistment in the Ready Reserves is 





43. See supra note 39. It is the author’s personal opinion that there 
are few, if any, such restrictive written agreements purporting 
to describe all the methods of activation, although they do men- 
tion the more obvious ones. The more likely conclusion is that 
many of the older enlistment agreements simply do not discuss 
the issue. For example, the February 26, 1964 agreement cited by 
Looney to the Supreme Court stated that he would “incur a 
military service obligation of 6 years” and “serve in the Ready 
Reserve” before and after his active duty training. The only 
mention of “war or a national emergency declared by Congress” 
occurs in a paragraph reciting his understanding that his six-year 
enlistment could be extended. No empirical study of enlistment 
contracts has been attempted, and the opinion expressed herein 
is just that. The DD Form 4 (1 Aug. 66), “Enlistment Contract— 
Armed Forces of the United States,”’ recites (also in nonexclusive 
terms) that the signer understands he can be ordered to active 
duty “in time of war or National Emergency declared by Con- 
gress, or when otherwise authorized by law. . . .” 

44. 10 U.S.C. 672(a), 673(a). 

45. See Morse v. Boswell, supra note 5. Accord: Goldstein v. Clifford, 
supra note 5, at 279. Compare: Sullivan v. Cushman, supra note 
5, at 660 (such action authorized where Congress determines that 
the national security requires it—10 U.S.C. 263) with Linsalata 
v. Clifford, supra note 5, at 343 (if Congress had intended to 
limit its powers to activate the Reserves to 1952 statutory pro- 
visions, it would have used the phrase “where otherwise author- 
ized by law” rather than “when otherwise authorized by law” 
in 10 U.S.C. 672 (a), 673(a)). 

46. Selective Draft Law Cases (Arver v. United States), 245 U.S. 
366 (1918). Since this decision upheld the Selective Draft Law 
of 1917, 40 Stat. 76 (1917), passed after the declaration of wai 
against Imperial Germany, its value as a clear precedent for 
peacetime conscription has been questioned. See, Note, New Draft 
Law: Its Failures and Future, supra note 10, at 295. 





a matter of legislative grace.*? Thus, even if 
prior to Public Law 89-687 Congress had in- 
tended and enlistment contracts had stated that 
callups of units of the Ready Reserves would 
occur only in the event of a formal declara- 
tion of war or national emergency, those circum- 
stances could not create vested individual 
rights.*® Rigid contract rules do not apply to a 
reservist serving under an enlistment agree- 
ment. While such an agreement has some of the 
elements of a contract, it also creates a new 
status, the conditions of which are governed by 
statutes which can be unilaterally changed by the 
government to suit its convenience.” 

It is clear from the debates that Congress, 
in passing Public Law 89-687, was aware of 
the claim that the proposal changed the condi- 
tions for a call to active duty. Senator Moss rose 
after the Senate had passed the Russell-Salton- 
stall amendment and stated that he had voted 
against the proposal because “. . . I think the 
amendment violates the promises of the Federal 
Government when we held out to these reservists 
and guardsmen the opportunity to enter the 
Reserve. . . .”°° Congressman Bow argued 
against the amendment because he did not wish 
to see the U.S. Government violate its con- 
tracts." However, it was clear that this argu- 
ment was advanced to convince others of the im- 
providence of the bill, not to deny that Congress 
had the power to enact it and thus to alter the 
supposed terms of the agreements. For example, 
Congressman Rivers objected to abrogating the 
existing Reserve contracts because “[i]f we 
abrogate [these] by this, nobody will join the 





47. The most obvious analogy is the body of law concerning statu- 
tory exemptions and deferments from a call to active duty under 
the Selective Service System. Such exemptions and deferments 
are not absolute and unchangeable, but involve the continuing 
periodic review of each registrant’s circumstances. See Oestereich 
v. Selective Service System Local Board No. 11, 393 U.S. 233 
(1968). Nonetheless, increased draft calls and changes in the 
organic draft law have been said to “... have suddenly dis- 
rupted the lives of many young men who thought they were 
beyond the reach of the draft.” Note, New Draft Law: Its 
Failures and Future, supra note 10, at 292. To those affected, this 
is “retroactive” application of new congressional standards 
concerning service in the military. 

See Pfile v. Corcoran, supra note 5, at 556-57, 561, where the 
court held that an enlistment contract “always stands in the 
shadow of the exercise by Congress of positive paramount 
sovereign powers,” and concluded that Public Law 89-687 was 
“validly applicable to petiitoner, even if it contravenes his 
enlistment contract.” 

In the case of In re Grimley, 137 U.S. 147, 151 (1890), Justice 
Brewster noted: “Enlistment is a contract, but it is one of those 
contracts which changes the status; and ... mo breach of the 
contract destroys the new status. ...” The opinion notes that 
if the government, “for its own convenience” chooses not to exact 
the service of all its able-bodied citizens, it can later waive that 
limitation without having to contend with pre-existing rights. Jd. 
at 154. 

50. 112 Cong. Rec. 19857 (1966). 

51. 112 Cong. Rec. 20659 (1966). 


48. 


49. 
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Guard or the Reserve.” ** Congressman Philbin 
objected to passage of an amendment which 
would “ignore this statutory contract agree- 
ment.” ** As a practical matter, the recognition 
of enforceable contract rights in enlistment 
agreements is unacceptable in that it would oper- 
ate directly as a limitation upon Congress, since 
any legislative action would have to contemplate 
the existence of the large number of such agree- 
ments in enacting new law.™ 


CONCLUSION 


The unit callup authority of Public Law 89- 
687 was to expire on June 30, 1968. On Septem- 
ber 20, 1968, Congress reinstated this authority 
until June 30, 1969.> The Department of De- 
fense was quoted as having urged this action 
‘in view of the problems we face in Vietnam and 
Korea,” and because it would provide “neces- 
sary flexibility for rapidly augmenting our 
forces in Vietnam should the necessity arise.” ** 
The significance of the enactment and applica- 
tion of Public Law 89-687 is that it handles, ina 
creative manner, the two chief characteristics of 
the Reserves in the present military and political 
context. First, it recognizes that the “complex- 
ion” of the Reserve components has been altered 
by an increase in the number of reservists who 
have no previous active duty, other than for 
training. Secondly, it reflects the dramatic 
change in attitude about the wisdom of a for- 
mal Presidential declaration of “emergency.” 
Since the President has been unwilling to make 
such a declaration, Congress has sought to meet 
the periodic requirements for augmentation of 
the active forces by providing alternative au- 
thority for activation of the members of the 
Ready Reserve, either individually or by units,’ 
without such a dec!aration. 





52. 112 Cong. Rec. 20663 (1966). 

53. 112 Cong. Rec. 20667 (1966). 

54. See Winters v. United States, supra note 5. 

55. Sec. 303, Pub. Law 90-500, 82 Stat. 850 (1968). It should be 
noted that, with respect to the individual callup authority of 
Public Law 89-687 (set out verbatim supra note 30), the 1967 
draft law (Pub. Law 90-40, 81 Stat. 100) made subsections (a), 
(c), and (d) part of the permanent law (10 U.S.C. 673a), while 
the remaining provisions were allowed to lapse. These provisions 
were the subject of judicial analysis in a case upholding the 
activation of a member of the U.S. Army Ready Reserve as a 
sanction for failure to perform his Reserve obligations satisfac- 
torily. Pfile v. Corcoran, supra note 5. 

114 Cong. Rec. H6354 (daily ed. Jul 11, 1968). 

There have been public claims that the January 1968 callup was 
improper because instead of being a response to a specific crisis, 
it was designed to secure extra manpower generally. San 
Francisco Examiner, Jan 3, 1969, at 28 (editorial comment by 
Carl Rowan). Even if the criticism is valid, it does not provide 
a reason for attacking Public Law 89-687, since Congress clearly 
intended to give precisely that type of authority to the President. 
See text accompanying notes 21-36 supra. 
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